Navajo Technical College

Agreement for Use of

The New Mexico LambdaRail

This Ordering Agreement between The University of New Mexico a fiscal agent, for The New Mexico LambdaRail (hereinafter “NMLR”) and Navajo Technical College (herein “USER”) is entered into to provide LambdaRail Services in accordance with the following:   

1.  This Agreement includes the services and fees outlined in the Capacity Order Agreement Form. 

WHEREAS, it is anticipated the NMLR shall be created as a separate 501 C3 tax-exempt organization, formed consistent with National LambdaRail (NLR)’s tax-exempt mission to support research and education.

WHEREAS, Navajo Technical College desires to avail itself of the LambdaRail services to be provided by NMLR,

NOW, THEREFORE, the parties hereto agree that the NMLR shall furnish services to the USER, all of more fully described in this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this document as of the day and year of the USER’s signature.

THE REGENTS OF THE


Navajo Technical College

UNIVERSITY OF NEW MEXICO
On behalf of USER

On behalf of New Mexico LambdaRail

________________________________
________________________________

(Signature)




(Signature)

Name:
David J. Schmidly


Name:  Elmer Guy




Title:President




Title:  President

Date:__________________________       
Date:____________________________
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Navajo Technical College

Terms and Conditions

Definitions:  “NMLR” is used when referring to the New Mexico LambdaRail.

                     “NLR” is used when referring to the National LambdaRail.

Assignment. NMLR’s primary purpose is to support education and research.  Such proposed assignments shall not endanger UNM or NMLR’s 501 C3 status as a tax - exempt organizations. USER shall not assign this Agreement or any of the Capacity without the prior written consent of NMLR, which consent shall not be unreasonably withheld.

To protect the status of NMLR’s 501 C3 the maximum percentage of commercial traffic on NMLR will be 15% of the total traffic.

Controversy.  Any controversy arising out of, or relating to the resultant contract of this Agreement or any modification or extension thereof, including any claim for damages or recession, or both shall be governed by and settled by the applicable laws of the State of New Mexico and/or the Navajo Nation.  The parties agree that nothing in this Agreement shall be interpreted to provide a waiver of the sovereign immunity of the Navajo Nation applicable to Navajo Technical college as its wholly owned institution of higher education or any of Navajo Technical College’s officers, employees or agents acting within the scope of their authority.  The parties will use their best efforts to resolve controversies by negotiation. 

 consent to the jurisdiction of the Supreme Court of the State of New Mexico, and of the United States District Court of New Mexico, for all purposes.

The parties will use their best efforts to resolve controversies by negotiation prior to seeking resolution through the courts. The parties agree that court proceedings must be instituted within ONE (1)-YEAR after the claimed breach occurred, and that the failure to institute proceedings within such period shall constitute an absolute bar to the institution of any proceedings and a waiver of all claims, with the exception of claims for payment of fees. 

Large Educational Consortium Member.    The USER is a Large Educational Consortium Member of NMLR.  USER expressly understands this Agreement does not exclude other entities affiliated with Navajo Technical College to become connectors.  However, the NMLR Board of Directors reserves the right to approve all Affiliates, and the Affiliates Connector plans. 

Fees.  As a Large Educational Consortium Member, USER is required to pay an annual fee of $ 20,000 for membership, payable in advance of connection to NMLR. Bandwidth fees will be waived until bandwidth exceeds 100Mbps at which time renegotiation will be required.  The NMLR reserves the right to increase the yearly membership fees for Large Educational Consortium Member and the bandwidth fees for subsequent years with thirty (30)-days notice to USER.  NMLR Fees will be based on its Fiscal Year. Fees are subject to change on or after July September 01, 2007.
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Force Majeure.  Neither party hereto shall be liable for any breach of its obligations hereunder resulting from causes beyond its reasonable control including but not limited to acts of God; acts of public enemy; acts of government; natural disasters, such as floods, 

fires; any epidemics or quarantine restrictions; strikes (of its own or other employees); 

freight embargoes; insurrection or riots; embargoes; requirements or regulations of any civil or military authority (an  “Event of Force Majeure”). 

General.  NMLR shall use commercially reasonable efforts to deliver Capacity.  USER understands, acknowledges and agrees that capacity is unprotected and is therefore subject to defects, failures and interruptions.  NMLR makes no warranty, express or implied, that the capacity is merchantable or fit for a particular purpose. 

Governing Law.  The laws of the State of New Mexico shall govern this Agreement except where the laws of the Navajo National are made applicable to this Agreement as provided herein.

Increased Bandwidth.  If during the term of this Agreement, USER requires NMLR to increase the bandwidth, an appropriate adjustment in the fee shall be made.  USER shall give thirty (30)-days written notice for request of increased bandwidth; NMLR reserves the right to refuse increased bandwidth, which consent shall not be unreasonably withheld.

Liability.  NMLR shall use commercially reasonable efforts to deliver the Capacity by July 31, 2007, but NMLR’s failure to do so shall not be a default under this Agreement and NMLR shall not be liable to USER or any third party for any damages related thereto. NMLR shall not be liable or responsible for indirect, special, incidental, punitive or consequential damages suffered as an indirect or direct result of this agreement.

As between the parties, each party acknowledges that it will be responsible for claims or damages arising from personal injury or damage to persons or property to the extent they result from negligence of its employees.  The liability of UNM as the fiscal agent for the NMLR and NMLR shall be subject in all cases to the immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-1 et seq., NMSA 1978, as amended. The liability of the Navajo Technical College shall be subject in all cases to the immunities and limitations of the Navajo Technical College Act of 2006, 15 N.N.C. “1201 et seq.

Notices.  Any notice given pursuant to this Agreement shall be in writing and may be hand delivered, or shall be deemed received within five (5) business days after mailing if sent by registered or certified mail, return receipt requested.  If any notice is sent by facsimile or e-mail, confirmation copies must be sent by mail or hand delivered to the specified address.  Either party may from time to time change its Notice Address by written notice to the other party.  Unless directed differently in this Agreement, all correspondence and notices required to be given under this Agreement shall reference the 
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assigned agreement and be in writing to the parties as indicated below:

For NMLR: 




With a copy to:

New Mexico LambdaRail
  

Bruce Cherrin, Director

c/o The University of New Mexico

Purchasing Department

Office of Vice President


MSC01 1240, 1 UNM

MSC05 3180, 1 UNM


            Albuquerque, NM 87131-0001  

Albuquerque, NM 87131


   

For USER:  




With a copy to:

Elmer Guy




Jason K. Arviso, IT Director

President, Navajo Technical College

Information Technology

Lowerpoint Road State Hwy. 37

Lowerpoint Road. State Hwy. 37

Crownpoint, NM 87313


Crownpoint, NM 87313

Partnership.  Nothing contained herein shall be construed to imply a partnership, joint venture, principal and agent or employer and employee relationship between the parties.  No provision in this Agreement shall provide to any person not a party to this Agreement any remedy, claim or cause of action, or create any third-party beneficiary rights against either party.  Neither party shall interpret this Agreement as an establishment of a partnership.

Payment and Payment Terms.  NMLR bills yearly in advance for services. Upon execution of this Capacity Order Agreement USER shall issue a purchase order to NMLR for the agreed to yearly Affilitate and Bandwidth Capacity fees. USER is responsible for all expenses, hardware and software required to connect at the NMLR on-ramp to NMLR.  Payment shall be made to NMLR within thirty (30)-days of acceptance and receipt of invoice from NMLR. The purchase order and payment shall be sent to:

New Mexico LambdaRail

c/o The University of New Mexico

Office of VP Research and Economic Development

MSC05 3180, 1 UNM

Albuquerque, NM 87131-0001

Period of Performance.  The term of this Agreement shall be for a period of one (1)-year from date of execution, with the option to renew by mutual consent for additional one (1)-year increments.

Permitted Use. NMLR shall provide ultra-high-speed connectivity through the use of NLR consistent with the tax-exempt purpose of supporting the research and education mission. Capacity shall be provided in accordance with the then-current technical specifications.  In order to protect the technical integrity of NMLR and NLR, NMLR has the right to place technical restrictions upon USER. Capacity is provided subject to the 
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availability of facilities and the submission of accurate information from USER.  NMLR shall not be precluded from providing capacity to other USERs.  NMLR’s capacity and facilities shall at all times remain the property of the NMLR.  USER shall not take any action or inaction that imposes any encumbrance on the Capacity in a way that interferes 

with any other party’s use of capacity or in an unlawful manner, including any transmission or the content thereof that violates any copyright or export control laws or that is libelous, slanderous or an invasion of privacy.  Unless otherwise expressly agreed to in writing by the parties, all connections to the Capacity shall be made to NMLR’s designated equipment racks at NMLR’s points-of-presence in Albuquerque, NM and all of the costs of accessing and interconnecting with such points of presence shall be borne by the USER.  Nothing in this Agreement shall prevent NMLR from taking such actions as are necessary to repair and maintain NMLR’s capacity and facilities upon reasonable notice thereof and without any liability therefore.

Release of Information.  No public releases, including those for news, advertising information, sales promotion, technical or scientific purposes, or any other publicity matters relating to this Agreement and the services to be performed shall be issued by EITHER PARTY TO THE CONTRACT User without the prior approval and written consent of the OTHER PARTY NMLR.  Such approval shall not be unreasonably withheld or delayed.

Reports.  NMLR shall monitor the bandwidth usage, which shall encompass both ingress and egress traffic. 

Scheduled Outage Notification.  When reasonably possible, NMLR shall notify USER of scheduled outages. 

Subleasing:  USER shall not sublease capacity without the prior written consent of NMLR.

Taxes. NMLR is operated in support of the tax-exempt mission of research and education.  If USER conduct, access to NMLR, or use of the Capacity results in tax liability, USER shall be solely responsible for such taxes, penalties and interest resulting from its activity.

Trademarks.  Neither USER nor NMLR shall have the right to use the other ’s name, logo, or trademarks or trade names in any advertising, communications, or publications without the prior written permission of the other party.

Entire Agreement.  The Terms and Conditions of this Capacity Order Agreement embodies the entire Agreement and understanding between the USER and the NMLR covering the services to be performed hereunder.  There are no agreements, understandings, conditions, warranties, or representations, oral or written, express or implied with reference to the subject matter hereof which are not merged herein. No modification or claimed waiver of any provision of this Agreement shall be valid except 

by written amendment signed by authorized representatives of USER and NMLR. 
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